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An inguiry 2 s lis Uomstitntionality in
ihe Conlcderatr Siatre,

The Confodersta States of America bave just |

staried ap a separato ootioos] existencs aud a
new career of froedom.  As all lagitimats pow-
ers of government ate derivedefltom the poople,
aud as government is ordamed tor their benefit,
it s lheir doty to watch its vperations with
jealons wigilance, snd to =ee 1hat it functions,
inall its depsriments, am kept striotly within
the bounds precoribed to3t.  Thia is pecnlinrly
the time 'o scrutiniss every set of pablic sgents,
of whasever deactiption, and to chack, at the
thresbihiold, every encroachméul on the rights of
theprople. Evils sre mom cssily amested in
fn the cutest ; they prin strength by toleration
kot us thorefore oceasienally panse as we go on.
ard ba gure tha: evipy step is taken io the right
direetion; that oo powers are awnmed for the |
orurmoent which 1t does not rightfuliv possess
Thie LiberGee of the paople are olton undarminad
by pradual and propressive movemauts. The

That ia to say. all men citizons and soldiers,
must squara thelr sctions by his will whether
they kuow it ar sot.  And assseding o this ides
of “martial law"” we shall procesd to inquire
whethar it be consistent with eonstitusional
liberty, no matter whal emergencion msy be
#upposed 1o oxist. 1 shuli eail it by no Lasab
name, bul avery one knows what =ort of ravern-
ment it is when all powsr, lapisiative, judicia)
and executive, s concentrated in the same
potson-or body of parsous. B=t even such a
government has & vasi advantage ovora govern-
ment by martial law, for ander the iatter ths
laws are unknown, the will of the comumanding
gemaral mey be violated without a kuiwledge of
that will. Blacksioge infurais us that “a haro
reeolytion confived in the bresat of the legisle-
tor, without manifesting iteslf by some vxternal
sign, can never be properly a law. Ik is requai
sute that this resolution be notified 10 the peapls
who are to obey it” He informs na that Cali
gula, to render & sseming complisncs with thiy
usiversal prioeiple, wroto his laws in & very
small character, and. in order to entrap tha pog-
ple, bung themn upon high pillars.  Thiz was iv
tho worst days of Rasans despotism, sfier the
repeblic had fllen under despotic power. and it
was one of the tyranuical acte of the most de
graded and b ulsl despotism that aver boro the
numo or wore the crown of the Casars. Byl we
are admonished that our martal law is con-
cealed from usefor ssyn the prociamation “the
extent of the action that may be had ander it
cannot be duﬁaiwl_v atnpatcad, "]“pl?lrlff‘;‘. a5
it does, npon the smwrgeocy calling for such
action.™ That is to say, the partioular case= o7
affotises 1o which it will apply eanaol be made
kuown in sdvance, but will be jadged of and
punished, sccording to * the will of the military
eommander,” as they may arise

As a prelimingry inquicy, it may not be deam-
ed 8mixs 10 su¥ B low words se to the pelicy of |
inforcing marual law, and also as 1o the seces- |
sify for ius exorciss, even if the right waro be-
yoad dispute. The preseat war s ose in which
the paopie of all classes sad all shadss of opin-
fon are nuited. Hoitis m State st Jesst
Their united will and their united energies are
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the hesd of an army, is abnouncad ax the law,
be tEug places hid will abova the civil authorities,
if e shoald thiek proper t0 snspend all the
fzwm, ot §s bt for him 0 say so; he has the
fores 1 execute his will, aud this is but the lnw
of fores.  Bat wa have still more nngnestionabio
evidenuce that such is claimed, derived from the
peoctunstion of the commanding general. 1t
th not intondad (saya ihat lustrument) toloterfare
with the conrta, either civil or chdminal, exespt
#o fur as they msy goma in conflick with mili-
tary orders.” Nop lsnguage can more plainly
assurt o power over the courts of the Sists and
of the Confederacy, Iiamounts o a distioct
wnnduuesment tliat they will be interfored with
if they attempt to do soything which may be
decmmed in confiict with military orders. Can
wny offiser, doriving bis powers from the Con-
federate govornmont, futerfors with the lsws and
the vouris of. the Besie? The proposition is
startling.  Congress, on the same principle, may
ba provented from setting. Oa this sabject I
refur to the langosge of Judge Martin in a de-
sigion of the suprems court of Louisiauns, which
[ ahisll wotive more at langth hereaftar.

It extinnl be pecesssry to enter into an argo-
meut at this day to prove what every one knowa,
that it [s of the very eassncs of & free  govern-
ment that the military sball afwerys be subordi-
uats to the civil power. This is now an axiom
in our American systsm of government; it ad-
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posed to belong to govermmanis, Now it must
pa apparent thet martial law siyikes down sli
these grout rights.  To show this with more et~
tainty, I shall make auother axireot from the pro-
elamaiion from which oor definition is derived,
for whilat it leswsa in the main “ the exient of
thogotion that may be hed under it (martial
law,) 1o be determined as emerrencion may srise,
‘(’:_;wat felicitoma invantion)it
ne a fow of the crimes It will punish. The
31 specifivation is in tins fangmage :  ““The pab-
lication of sny article in the pewspapers in ref-
srencs 1 the movemnn: of troops is prohibited,
and if the editor or propristor of any newspapar
published in wny of the counties hereinbefore
desiguniad, shall publish any editerial articls, or
cn?y into kis paper any articls or paragrsph cal-
culated to impair coutidencs in any of the com-
mandiog officers whom the P'resident may see fit
to place over the troops, such editor er proprie-
tor shall be subjeci fo fine and imprisonmoent,
naod the publication of the paper shall be there-
aftor suspended.” Evury ons will st onee see
the utter and irreconcilable conflict betwosa the
clanss of the Constitation quoted and fhis arti-
ele; Commant upon itis wholly uspecsssary,
except fc may that it looks as thongh it was
framed for the specific purpose of sbrogatio
the Constitutionsl provision. The liberty of Ihg
press is too imporiant to be thus stricken down
by the mandste of auy person or body of par-

mits of no doubt.  Our State Constitution de-
¢lares that * the mililary shall in all cusss and
s all times ba ia strict subordioation to the civil
power.," It was not necessary to insert such a
provision In the Coufederate Constitution, be-
canwé i§ crested but & goveramen: of limitad
dalegated powers, which could do nothing bu

what it was authorizad to do. If the Confede-
rate government or any of its officers can place
the military puwer above the civil power, of
corrse the government can be thus subvertad,
and & military governmapt established. An
army bas born always regarded as dasgerous to
s Suata, A digtingmisbed writar on government
teils us “ whon s country is to be easlaved, ths
armmy is the instrument 1o be usad. No nation
was ever enslaved but by an army."  Another

coutributed Lo its sucesss. With oon mind thay
are ¢egaged in this momentons siruggle
vate purse: have been fresly opened, sud jsdi

lamovetion 1 to il toerated, may beotms
8 pregoden ad passive sabais- |
gion 2 one men: on she Cogstitntion, [
bowever shizht. wil bnt prowokn olliem of a
were sgprarated chan o, stimnlated |

by ambico ol wld. Tee peapls
gl nieh safiety snbmil to (M eX
erais® of evem doubiful powers. Lot our aysiem
ba nuvified a1 2 wecy o 1, and it will ba

the mere likely L remslo taminated a3 it
progresses.  Had such aaution been observed
with vogerd Lo 1he goverumsal of the United
Biates, it is believed that it woild heve remained

upsevered ot this day. We are now in e state
af 'wat, it is true, bot that doss not aiter the

cuss: the Coustliniion csnnet bo expunded or |

cantracisd 1o suit emergsncies, either ragl or im- |
It was furmed = afate of waz, and |
1o buve granted to the Coun-
the powers adeguale o
3, of, 6t jeast, all that
deus to grant.  No new

aginsTy {
@ INPHosel
federels government a
such & condition of ih
the pauple deen.ed it

fights bave broken upwm us] or, if they have,
lef 1he comre®ion be msde by suilable amenid-

soeasls te the Couslitutiion 1w
gzTibec

I

the manner pre-

Confederacy bhas beez laid off into mili-
fary disiricts aud & msjor geoctul bas been as
sigred to tach, which s no deub: right and
proper.  Bat these major-genersls bave placed
so much of the ocogmrry whas thoy eall

mactial law,” th sy now bs zaid Do 1he |
Inw of ek ~ht and pruper also ! I
At s memorabi Esglish history the
kingdom was lai livisione, with & geo-
" e, WU

pagls we xre not informed
matead law, yel “ihe whole
mnt by the sword. |
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peofpire here Wil have canse 10 pne lor

ae genesally de-
instapsss il Lea been gu '
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1he citizgen In invalved o their solu n,
snd Moy shoud be mptly ssstind, rpoe sach
cistms afe uow set up in the very

cvernment 1l it shonkl tom ot that notl
ad

wits authodly has b S |

ety ©

sod the people will the beiter uo-
- of thair government in
i7. on the contrary, it ghoold tam
} law" iz not
essance of
n in viclation of our
bilis of Ubesty, uod ovr Cossilinuocnal rights,
then 122 condemeation fall whers it is megited
1f tha Conatitndon hms been violsted, 3
of meceasity cannat pallinke the cfiense; thsl is |
the tyrant’s ples. - ) |

It is emeotial to s ootrect understand 3
the smliject that we shoul the ou

Wl in
stand whet is misan: by “martial law”
is the defivision of 11?7 Isits Wgillen OF A5 un-
writtén law ! 18 it embodicd in auy known
eode of Jaws promdigelod for the goveroment |
of the people ! Is it & prescribel rnleof com- |
daet, evspmunding what s right and prehibiting
what s mrong? Urisiti s me individas] pu- |
knowe theoty of right and wrong. lockad up in |
the bosom of the commanding officer, or mili- |
tary tribubal that may be called on fo enlorea it }
Does it bold & sord of inguistagal su;}rrr\';sicn |
over thewcticn of men, 4zl Oy & magical powar
make erimes pnlof acts wiieh were innoesnl
whey commitied, or, at jeast,

|

notl thea la viols-
gion of any constitntions! or stataiory provision,
orof aoy known ruic? It cannot be unwritien
or commen 1aw, for two 03VIoRe ToasOus; It is
«on law of Envisad from |
aof st ayatem !
ruvernment
. 1 gt
1t Ly "h“r
Juidge Story

no !'l“: af the eomn
wriich wa derirs wist wedi
Bul ¥ 11 v ]
s £5 SOWMIAT 1AW
of Congress. sna trowties
b.«fs‘ ol Jawa ¢* tha Conted

B

sz Chsarzlinr Kent, obr eoinmentatorn,
bawe both faile’ E at oo th ek
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(L] of the tanm
sit1ons e usne!
bas nél venlurea
Gion from Sir Malh
tia! Iaw Bs batlli upon no =
enlicely AChitTAr¥ and in
.&'--’! the Comanialdr n s
otder amd Alseipliiny in the srmy is the only thing |
that can give it cotdlonanen” Lheides thet it
conld be extonded ontside of e army does not
geam Lo hava enlared lis wind. H- sposks of
it sy sowmatting applicablo to the sty only. 1t
is true that Congrees, by an express provision ia
the Constitntion, ey power to make rule for the
erpment and regninliod ot the land and vaval
foress, gnd dor the governm=nt ol 1::,.- militia
whs 0 actual seevice, Bul thesé tules ars, or
shoul] be, writton aut and passed by Congress
ke any othier lsw. Cougress canno: delegate
indefiuile powoiso & ary commander, oor
csnnos cxend thesorales bs the cisizan.  The ex-
st of its powsr i Lils particiiacis 0 prescrive
Jaary for the govermment of the urmy, and the
mititia when ia astual sarvico is Gao ol war,
Baon this is nt e ma'tial luw andosr witch the
country bas best placed. A short exiract from
e jou of & distinguished major-gene
ral wil! gl';i A% & meore eorrect Lisa of what is
masntmt this dsy by martisl law. Hesays:
sl thers spoma 10 be soms mispprebension in
&5 the mesuing and effiot of msriial law,;
m! sommisliap decms iL propss to
2’. shat it has berns wall defized to b-l:- ".L-e will
the pnlitary commsnder,” bat thy extent of
srtian that may 0o had wunder it, camiot be
apzounead, depending seit does, npon
the y ealling for syck: sction. B bnot
fatemiied 1o Eitezfars with the courts, sither civ il

o law at all”
necodsily of

ar armingl, cxcept so far'es they may cimein |

condtict willi wiliary ordems”  And acsendi
ta tats JeBaition hay martial Juw beru enfore
‘om eitienns, sl of coarse i vg; o m,«ﬁ;;,;]
iy, Tor o Enows whed he may offza
1mmzund

that *“mariinl law"'

! tiou be madeguate lob it be

| plain that all their resarved nghts, as well asnll

| = morally impossible; the law of i's being (ths

| gramt of power

vidus! voesiions and individual ease have beeu
il puide. Inan umioent degree Lhe war has
been carried on tha fur by private Jonsticns snd
by individusl enterprisa. The patriodc ladies of
the country, with their own hands, kave contrily-
wled laggely toward the cloth of ear goldises,
aad by & thousaed kind ofbess ministered |
to their comiorts in sicknem s bealth. Quor
nll depends upon our su

asx. and we kaow 1t
Why then aticmpt to govern such a psople by
athitrary rule ! To say the leasi, it 15 20 uugra-
ciovus requital for their devolion 10 Lthe cause.
Our sucesss must depend gpon Lho will of the
paopls, rather than the degree of force that cau
be !PEILE‘:D)'C\J upon them. Foree iaa bad sgeucy
to make iriagds with

Dot where is tho pecessite for the exercise of
martsl law ! In every well regulated govern.
ment, \sws suited Lo the condition of thacountry
&z prescribed by legisiative sutherity. And
whatever is deemod wrong, either as against the
public safety or individual security, is prouibited
And any one may do what the law does not fur-
bad. Taese laws are subject to be sbrogaied or
extondad by tha lagisletuve departmont a3 exps
diency mnay saggzest, 07 85 6Xperisnce may prove
te be gecrysary. It may ihus be assumed that
sll crimes and of-nses are already provided lov,
wilh suitable sribunais t0 try ofcudirs. Cou-
gress, by law, has pre weribed tules for the pev
ermnmant of the army, snd opothicg ia an offeuss
by & soldier which is not mads so by the laws.
It hins also presenbad the rule of condact for lu-
dividusls not connected with the army a5 far as
was dosmed necessary aud proper within th
limits of its powers. The Sials lsws,
supposed to be smpls for the municipal gove
ment of the Siate, both in war sod in peace.
Aud these State lews contributs
success of the Ffoufid
are then, what can be the chjseid er j
martisl law? -What 15 ita sphere of action !
['te ngeesanry conclusion iy Lhet it mugt be de-
sroed @ opsmats sbove snd outsids ef e Coo-
stitudon and the law, both Canisderate and
Biate, cn n calaiogus of erimes and (ffessss of
its own ereation, xud to lnfict different or m
symmary punishment upou offandens, thir
its own tribugwle. 1L presupposcs that tl
stitution is delective in 0ot naving Frante
ciont powers, of in bhavieg imposed
raxtratnis, snd also thst leguvinion s i o
aud it gndertakes 10 remedy al by =
sbort mathod. The angmer tosll tids s a pala
one: if the Comstiiution s deh

ugh

i

L

deacis

defpctive, let 1t be
amisndad in the proper manper, sud il Jegiili-
be perieciinal by the
Siates may well com

proper departmant. ' Toe

their citizens, have beep
& WGUIATY Com-

the inalicnable righs
sweept away by e hreath of
mander.

Before I procsad to the particalsr comstitn |
tional gronuds oo which I found the demial «
the right to enfores martinl law, I sabmit &' few
genersl rumsrks.  Oar Coofederais government
4 not & sovervignty, bus possesses only darive- |
Yive limited powers, all of which bave been dej
egated 1o it by the Sisies. ~ 1 ls the cresting of
the Btetea. And all powers not delognted to bt
are reserved to the Siates or 1o ths people. A
& maiter of conrgs, such & governmeni can do
only what it has besn empowarsd Lo do, The
Canstitution created 12, sud is the Inw of jt8 be-
ing—its onabling law. The natural petsan can
not do what 15 physically impossible; the law
of his natare has oot sosbled om todosa. The
artifical person (the governmeant) cannot do what

Constitntion) has not eansbled it to do o, But
ws it muss be adminstered by officars, they may
excend ils just powers: this is nsurpation. [boese
ks no erpresa,power given to enforee martial law;
the people did not choose to give it; the Consti-
tulioa is silent on the wubject. The necessary
logical consequance ls, if i has not been given
i1l vot possessed By the government Batit
may be said it isan implied power necessarily
embraced by aud resulting trom an express
- I4is trae there are such things
ss implied powers resciting from that clanss in
tbs Constitation which enables Cougress * 30
make sll laws which stall bs necessiry and
proper lor earcying into* efect the foregoing
powers,” etc. It mertisl law then can have
soy existance as an implied pewer, lot
Congrens declare s existouce and ils ex-
tent. To that bady and to that bady slone, have |
we introsted the nght to judges of wmpiied pow-
ers and therexiont. Thut body msy make all
Inws * nepessary and proper for earrying juto
exécution ™ wil the ozpress powers. 1t is abaurd
to sey that ecause 8 power 14 an lmplied ons,
it may ba exercised by any oficer. Therefors, i
mertial law can have & jus: toundation let Con-
gréss declare it ; that it is the oaly body that
ean give lews to the Confederscy. Implied
owers are 4o be exarcised with great cantivn.
beir object and office must be distnclly muarked
and limitad to the sole purpose of carrying out
BOIL ¢ XDTOAS POWEr Lo which they are inciled
I'hey oxti ouly bs employed for the purposs ol
giving practical utility and energy 10 an sxprass
T«Mer which would be ussless witbool theis aid.
Sat it is "monatrons to suppose shat an implied
power can becoms peranount 1o, and destruc
tim of, the expross power from which it resaltis
and on which i1 depeuds. Yot thie I the inevi-
tabie cffoct @} woartial law: it supersedes the

Constitation io all s parte; & ovarrides los
whale fubric of ergsuissd government Cou-

gress hus ths power Lo make war, sad 10 make
laws for the goverumant of the army and oavy,
batdoes it result as s necessary incijemt that
wir must be carried on snd the army be gov
erned by mastis! Juw, procisimed by an offizer.
Not st all, for both may be done without mut-
tial law, and implied powers aze sach only as
nre * gecesgnry and proper " for carrying ool
those which sre express.  The Conslilusen is
the framowork of & goverowent ordstued by
the pesple and for tbe pﬂo‘fln. Iia sirgcinie
conusts of certain grant fundamental pringiples,
io be carried out in detail by Isgisisten when
thas is necessary W give these pringiples sfficacy.
And il legistation, sad all construction, il
taud 4o sirengthan and Lo give praciical ulility
ts these prioviples  Ther are also inflaxibla,
and cantiot be made 10 yivld lo“tbh;:nu of the
legasisture or aoy ons alse. W var experi-
euce shows that they aro duﬁ-:ien:;:]mdn};:t
in the proper way i tha proper ¥ an
prople have noljcnuxb!igrwrgp sn elastic fabric
which eaube bent by the breezs of popuiss
optuion, or by the will of say ous. .

My first objaction to martist lew, 8s 1L js now
tnderatond, ia, that It makes the cvil power,
buth of the Siate aud Coulederacy, subordinugs

Pri- | 4

| civil powes; the latter must always be suprems

* whether onr onemies shall conquer na is
i, But whether » standing army will
enslave ud, peither reason por experience will
auffar us fo doubl” How much more is an army
w dreaded, either sinnding or temporary,
~hen it eommoander elsimm the right of placieg
abova e control of tke civil power—above
¢ Constitution and above the law; whon
y stop the Hnelious of every civil
ate of  the Siaw, and institvle his owa
carry out bis owa will The
a8 of onr ipstiimtions had no doubt
vividly balors their minds the solemn warn-
ings of kistory, and intended o profit by
themn.  They no doubt remembersd that the fres-
dom of Ashime, the first republic had once been
subveried Dy the power of sa army which hada
beginning from fitty guards, raised for the pro.
tection of & crafty tyrant. And they remember-
ed, tog, that Roms had ita preterian guard,
which hsd made reigning prinees at pleasure,
and had murdered a good one snd then wold the
enmpire i auction toa bad oms. They wall
kmew the! military power had io all apes besn
the ':;'T-'-T'fti!».v lastrument of oppression, and

3 S0

they au [id not intended w foster such = foe
to Uberiy by laying & fonndatiou from which it

wight epring up by implication sod claim a con-
stizut'ons]l parentage. It was too impsrant a
matier 19 be overlovked, and if they had intend-
od w0 give it such an existunes a5 &= now claim-
ol for it, they wounld have said so. Whatgver
waAs Dot given wag withheld, snd buidu&k’e
mave sbundaut evidenes in their work, of the
dresd they had of this particnlar instrument of
government. The military is but the arm of the

It is the provinece of the latter to command, and
itis the daty of tha formerto obey., The one
is boat suoxiinry to ths other. We cannot have
fergotten that une of the csuses of ths revolution
was that the king had sifoctad 1o make the civii
autharity, yubordioate o the military; aud an-
ozher wad that in meny cuses he had deprived ns
of the rght of trdal by jury. Martsl nw does
bk far more eilfectually than did George the
Ihird.  Awnd whensver thess powerd are made o
change places iborly is 8t an end,

In discussing ghe uneopstitutionality of masr-
tinl law, it seows 1o be almost idle o Jo a0 with
referenct to pariiculsr clauses, since it sweeps
the whole febnic of 1he Copstitation and
etocis & new struciure on the ruiss. Yoo thers
sre purticular provisions with which the comiiict
may U@ malée more spparent and siriking.
These will be exizected

The thi:darticle of section nins decisres thak
“The privitege of the writ of Asbeas corpus sbail
uot b suspendad, ualess when in esses of re-
bellion «r invasion the pablic safeiy may re-
guire it" We kpow that no susprosion of this
wril cau tak» place by sny other than legisiy-
ive suthority, and if Mr. Jefferson’s opinion be
wititded to aoy welght, it oupht pever W take
plazejat all. An astof Congress could do no murs
wan sospend the writ e to the Confederate
sours; iteonld not toush the State's writ. When
we atetold that the courta will be interfared
with whon they came inconfliet with military
orders, the declaration necessazily includes, per-
bsps it was intended o includs, the puwer to
suspond thie writ of Aebegs corpus, for in this
way il i most Jikely a collisivn would oéeur.
Wu may supposes case, by no inesos an im-
probabie oms, to test ihe conflict between mur-
ual lsw and this clanse of the Constitution. A
wilitary olficer orders the arrest of & citizen for
ao ceuse: the citizen has no mode of relief but
by habras corpus. lis must snbmit to the im-
priscument and punishment, of be must app'y to
& Biatz jndge, (s Confederate jodge not being
6t baud, ) whose daty it ista graul the writ of
habeas corpus onthe petition of any one who
roky nliegs in proper form that be is illegally
imprisonsd, Whether he would discharga or
not is suother quession.  Bat hewould probably
instituts two inquiries, to-wit: Has this man been
imprisonsd by an officer  having authority
w commit? If so, has bhe been commiged
fir & ecfimes prohibited by law?! To this
extent it is presumed a Swae judge would go,
although the commitment may have been wnads
by & Confederald officor, elihor civil or military.
it the party had been committed by s Confeder-
nie officer having legal authority, sad for s crime
ksowu to the law, of course the State jadge
wonld noi discharge him. But on the other
Band, if bo bad biea ecommitted by an officer
uot havinge authoriiy, or for an act which was
not & erima, 5 s spprehiended the Brats jndge

wonid discharge him, beonose the Stats is bound
o profest ils citizgns ageingt oppression. What
then would the military officer do? It i not

Infins & msttnr of dombf, he would probably ar-
restths jo/lgs for hering granted the writ; bat
risily be would prevent the discharge of the
party by lores, for the declaraiion in tha procla-
’f"‘""’“ means that, or it means nothing. Hare
thon- is mr effectnn] suspepsion of the State's
writ of Anbeas corpus, or x dreadful coliision be-
tweon Siate and Uontadersts anthority, for it is
presumed the governor would feel it his daty to
sustain the judicis] authority of the State by all
150 foren 3t his command. Does the Confeder-
ate government, or its officers, sesk such a ool
lision as this? Would It venture ko incar suchs
one! Whon it docs its days ass republic ame
pumbered.  And it is presumed that & eommanid-
ing general woald ia like manner interpose to
&rrest the suthority of even a Confederats judge,
os ho might do with % :

It nw:ﬂl to bo mdcmm:ge that & sus-
peusion of the writ of habeas corpus wonld ba ap
nuihorisation of martial law. . No such thing aa

B susponsion Iﬂ‘m aud it is boped never
Y

will. Batg : very illogical
wonclusions, The writ ¢ corpus (s not &
part of the &iminal law ; 1t ‘does not defius or

provide for the punishment of erime. It jsa
rum:dial writ whose office is to dischbargs one
from ilisgal inprisonmeont. It dertainly doss not
L. contro) or abotsk the whole body of ‘the crimi-
nal law, and also the couria which enforce it
The souelusion which seams to be drawa from a
suspeasion: of the writ is, that inasmuch a3 6
man cannot got vat of jail, he may be put in for
no orime = well a8 for a erimo.  Bach an argu-
ment does not meril an answer,

The pext clanse of the Constitution which 1
eliall untica in ths 12th sriicle of saction B—it is
in thess words: I;I‘hihhm ;rhnll mnke uo law
respeciing an ez t of raligion, or pso-
Lib'i‘glg Fhe fres exerciae  theveof; or -lnid:ing
sho freadom of & wt;fthnpr-l::tﬂta
right of ths peoplé peacsably o assemble au
putition the government Tor vedress of grisvan-
ces.  This, like the ing ariicle, is proliibis-
o7y ; Congrosd i cemumanded not to do the
things therein mentioned. And it was pat in
tiiis Yorm to gaard these nights more effectnaily,
by plecing them boyond the pawsr of Cg.ngl:u,
0 Lust tiere could be no pretext lor their inva.

sons, legisiative, indicial or exzcutive. Tha
proes is tha moedidn. of inteliiganos to the pes- |
ple—:ibe faithful scotinel that warns us of dan-
ger. Itisthe good man'y shisli and the bad
mat's scourge. It is thehope of gond public
servan's and the tfrror of bad onss. By its in-
stramentality the ons recaives his just reward,
aud the other his just pupishmens. Egual in
importanca-ars the freedom of religion sud the
liberty of speoch, but all may bs laid prostrate’
by the ferribls srm of martisl law. Isolated
cas2a of injary may ocear from the libarty of the
pross and trom the freedom of speech, bat what
s they compared 0 the pablle good T At this
time particolarly shonid tgv pross be lalt fres in
commyuunicating iutelligenes to the people. Ha
who writes ayl publishes malicions falsehoods,
ia rather 89 bo piiied; he is sure to bring pun.
ishment on himsslf; and if any oue should tell
but the truth, it is usjust to punish him. The
Congress of the United States bad the temerity
o pass what I3 ‘koown as the sedition law. 1t
prolubited the sprakiog, wriling or printing

ag.

oes, neverthaless, | history of Kigg James' western campuign under

conumoted with the army. How grand aud how
imposing wwould be the spectecle of a court
martial or military bibuoal sitiing in ils mock
star chamber In jndgment on anoof thase pitri-
| otie ladies who bad stainsd tha socks she bul
kuit, and the clothes she had muade (or the ag)
diers, with the blood from her needlo-worn fin-
E_vn? 18 could but bring foreibly to miud the

Jeffreya, snd sspacially the trinks of Alics Legly
and M. Guant, whose only sifmces wein 100
muock kinduses and charity. Thay indecd Lud
the forms, and but the forma of court and jary,
The law of England at that day was disgraced
by what were oalled cowstrucrive treasons,
which our Constitation exeludws by limiting
ireason to cortain #pecific acts, aud by requiriug
two witnasses to the same ovart act 1’--5: ay
martial law i3 a relic of olden tim=y, perhapsws
miay bave the law of coustructive vason slsy
revived. I ropeat, then, that the cases tiable
by s military court are such as arise in tho army
or navy, and no othsra. In those cases enly ars
grand aad petit jurore dispensed with.

Waesee by the 1ith articie the forther provision
thai no ose can ba deprived of bis lifs, Liberty
or proparsy, batby due course of law. Wehave
seen what Iaw is, but what is due process of
Iaw! 1tin & trisl by a court of competent con.
siitational jurisdiction im the mannér and se-
cording to ali the forms established by 1w in
ctiminal cases, a grsod jury, an indictment, the
proper cgurse of pleading and a trial by potit
Jury; and in eivil cases the process, the furws of
procesding ;xnd petit, jury; sad in sl cases, |
connsel.

EVENING, AUGUST 27, 1862. S

s
in the servics of the UTnitd States.

Liwwelf, aver all hiy (=llow visizons, within the

power, which bty incompatible with the exer-
cige uf the [anotioos of tha civil megisirates,
necessarily suspends them.

“Ehis boid aid uovel asvartion
suppatted by tha Hth gection of the 1wt sriicle
of (ha Constlintion of the United Siates, In
which ara detailad 'the pawars of tie leginlstors
of tha Univn. It i there provided that tae privi-
lega of the writ of habews corpus shall not be
guspen did, nuless whesn in cases of iowsion or
rebellion the public safaty mey requirait. We
azs told thatl the commander of the militesy dis
trict is the pérson who s to gnspend the writ,
and s 1o do 59 whenever fn bhis jadimeat the
public sufely appoars in require t; that as bo
ray thms parslyse the srm of the jostics of his
eouniry in this most important euse,
tion of tas Ubertyof e (itzen, il fullows that
n= bp who oam do the more can do the less, heo
can also suspend all other fanctions of the civil
sirwte, which he does by bz proclamation
of martial luw."”

“This mode of ressoni

nug
the decigion of the suprense conrt of the United
Statey, in the enas of Swartweat sud Bollmas

seral Wilkin-

arregted in this city in 1806, by G
gon. The conrt then declared tha: the Consti-

There js no exception from thess gendral rmles
suspendiog tha commoan course of proceeding in |
time of war, or jnvasion; tha exception apphes
to particular cases, anid tho case to be trisble in
any othier than ths established maoner, must |
came complotely within the exception, waich is
to ba strictly conatrand.

There nre two other provisions in the Codatitu-
tion which, pethaps, ought not to be passal in
stlence. The 31 section of srticle 6 i in thoese |
Eordl: **This Constitution and tho lawe of the

onfaderate Siates made in pursasnes theresf
aud all treaties made or which shall bs mada
under the authority of the Confederato Scaies, |
shall ba the zupreme law of tha land ; sod ihe
jodges in svery Siats ghall be bound thereby,

rovaf,

tution had exclngively vested in Cungress the
right of suspending shs privilers of the writ of
s corpus. and that body was the sole judge
of the necessity whieh callvd for snspeunsion
“L0 &l us o wald the Chiof Justics, “the
piblie sal » the suspension of Lhe
powistn vested in the courts of the Uniled States
oy shis set, (the Aabeas corpms acl,) it is for the
togiglasuns L say s0.  This yuastion deponds on
| considerations, on which ths legisisture
de. . Tl the }.—gin:&.ﬁ\'o il be eXpreas
s court can only see jts, diaties angd mast
4 Uranch 1.

1y of Wis decsion svans,
arded, snd & ¢ lrary opin-
i Jataly acied up

anything in the Conatitution or laws of av)
Siate 10 the contrary notwithstanding ™

aay thing conesruing any officer that might
damage hincharacts:, and ia like manner pro-
uibited ko spesking, writing or printing any
thing tha! might bo calenlsted to defume or tra-
dace the Presicent, or the courts or judges, un- I
dar n pepaity of (wo thousand dollara and im- |
E:I'.i:n:.man,t, The law befora us ia rather more

sh in prolibiting the publicstion of sny arti- |
cla or paragraph ' caleulated to imparr the cos-
fulence in wuy of the communding officers,” un-
dor the prualty of fine without limit and impris-
onment, and it superadds the stopping of the
press. It becomes editors and pablishers to be
exosedingly cautivuns, sincs they cannot know
very well what may be considerad eaicuiatad to
“ imapair confidence.”  Thoy lmd better not even
pruisa too Invishiy, for the most bitter frony is
som+ Liinse aitered in lsngusge of adulation.
Whils: the sedition law was pending in the
House, Mr. Nicholas, of YVirginis, said he was
ot ready to crents a domostic tyraony. The
people of this country wer compatent judges
of their own interesis, and ho was Jesirons the
press should remain fres o give them infor-
mation relative to them; and to re
girict it would be to cresto a suapicion
that thers is something in our menasres which
aught to be kept from the light. It was striking
&t the root of republican government to restrict
the use of speaking and writing." The sedition
Inw bad bat a brisf existonca, Puobiie indigna-
tiom zoon comsigead it to & grave of ignomy, and
it i hoped the tamily vault may be large envngh
to rec=ive, vary soon, all its kindred, uoder like
fiuneral demonstrations. Its spirit, however,
seems [0 have buen o restless temant of the
tomb. Having got rid of itsold enamiss, it has
lataly arisen to greet its old {dends, nnder whose
protection it i8 now driving the car of despotism
in tricmph over the libertics of the paople in the
domisions of Mr. Lincoln. Now if our Con-
gress should g0 isr forget ita obligstions to the
Constitution as to lake up this same clavese in
the proclamation snd pass il uto » law, I ven-
ture to say thers is no court in the Contederacy
shat would nol &t ouce pronouncs it to be un-
constitutivnal. Tu regard to the libariy of
speecl, oue is in copsiant fear lest ho ebomid
utter wornsthing thet may be offeusive to the will
of the commamler. Our Siats bill of rights
dsclares that “overy citizen may freely speak,
write sud publish bis seniimenta oun all sub-
jects,” sud oudar the idea that this liberty could
not be taken from ns, we have lived in the coe-
stant babil of nnrestrained freedom in this par-
ticnisr, Tosuch a people the restraint is more
gnerous. By (be freedom of spesch and the
liborty of the press, we reform abuses in ounr
goverument. W2 caunnot kuo « either that we
can boast of the fréedom of religion; this, too,
may depentd uwpon the ®iil of the commander.
Even Tiberius, who was & tyrant, is regoried to
have said: * 1o a {res State the mind and the
tongue caght to be free ™
1 skall next vopy three ariicles of the Consti-
tation together, as they moey well be noticed
collestiveiy, »
Articla 15 of section 9, is in these words:
“The right of the people to be securs in their
persons, houses, papers snd effects, against un-
reasonable searches and sejzures, shall pot be
violated ; and no warrants shail issus but upon
probable cause, supported by osth or affirma-
uon, sed particularly describing the place to be
searched, and 1ha person of thirg 1o be seizad.”
16, No pemson aball be hield w answer for a
capiial or otherwise infamous crime, noldss on a
présentment or indictment of a grand jury, ex-
cept in cases ariging in the land or uaval farces,
or in the militis when in actasl servics, in time
of war or public dsnger : nor shall any psrson
be subject for the sawa gifense to be twica put
in jecpardy of life or limb; nor be compelled,
in any criminal case, o b2 o witness inst
Bimsuil; nor be deprived of life, liberty or pro-
perty, without dus process of law; nor shsll
piivats propurty bé taken for public use without
JuAL compensation"
“17. In all eriminal prosecutions the accused
shall enjoy the right o a speedy and publie
trial, by an impartial jory of the Biate and dis-
trict wheren the cgme shsil have bsen com-
mitted, which distric shall have been previouasly
agcertuined hy Inw, sod be informed of the
nsture and cause of the accusstion; to be cdn-
frouted with the witneesss agsinst him; o have
compnisory process for obtaining wilnesses in
his savor; and to hove the assistance of counsel
for his defense.”
The same provisions sre contained in our
Hiate Ustintitusioa in almost the saine language.
These sevaral clduses ars répleta with wisdom.
They nre safeguards placed argund the liberty
of whe eitizen, dictated not only by judgment,
bat by the history of oppression in past ages.
They originsatad ont of sbnses practiced in the
more barbperous days of that nation from which
we derive our notions of laws and constitu-
tions. Tie 15th section probably originstad out
of injuries perpelrated nuder marsial law. It
was some times the habit in Esgland to issue
wiiat wore called * general commissions 1o pro-
coed by martial law,"” and noder these commis-
sions many ontrages wers commiited gu the peo-
ple. Henoe thy petition of rights, whick wiil be
noticed herenfier, set forsh shis cause of griev-
anca, that paople were arrested without osth,
and withoul special warraut. Martial low pow,
however, amests withunt e foundation by oxth
or sffirmation; it dispenses with the jory,
snd it tries sod pueishes without petit jury.
Thess tights are all taken from the citizsea by
its unfounded claim to omnipotence. Thers i3
an exception in the 18th article which merits »
brisf uu:llri*-s. It securss the bonehii of & grand
] ta ons, ** eXeopl in cases arising in
ﬁl;’lnnd urp:n:ll fc-rcua,c:l: in the mililil:m:hnu
in scinal service ln time of war or peblic dan-
ger.” Aud this exception is npscessarily in-
&:ﬁeﬁ bybeinm:r;u:;gn; in the 17th article, for
there can be no by pelit jory ex on an
indictment by & grand jury. To whn?pc‘lnn of
cases aud to what persbns does this exception
apply aa mot being ueczssarily eutitlsd to
the bepefit of wn judictment by grand jury,
sud s tdal by potit jury? s lsngusge
is foa plain 10 admit of any doubt: there
is @mo toom for coustruction; the

ks for inelf  The cass musi have mrisen in

land or nsval foross,and the person charged
must belong to one of o forcis, in
meant by the woed *forces,” in this connsction?
Dods it mean titizéus who ars nol in the servicef
Drocs it mean men over age and boys under age;
tha man of eighty sud the of sixtesn, and
t 10 wotnan of the 1 meatis no such

to tho military powar. No ene will diny thst,

y ::ﬂm;b maud ing g* wntien
in 1he ot [ gamenl,
g cawsiiten, promuigated or uapromulgeled.

when " the will of the milibary commander ™ st

sion wpder such B e unbzmr
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federata States by the Constitution, nor prohibi

tad by it to'the Stales, aro reserved fo the Siates [ sh

respatiively or Lo the people tharvof |

'Theze provisions are found ai the conclusion
of the Constitation, and wers doubtless placed |
there for the purposs of marking wilh more dis- |
tinetneas mnd cerisinty the bousndaries of ths
powers intendod to be c.nferred upon the Cen
fedorsie governmeut. The ipesning of both ar-
ticles is guilte ciear. The framars of the instio.
ment have spoken plainly, and they mosut what
they suid. Yot I may be pardonel by the com.
mon reader for & few remarks with refarence to
the word “suprems” It is maaifestly, in this
conneciion, a relstive terw, having relation to
something below it, for to cull that suprems
which has nothing below or inferior o i1, would
not ba very inteliigible. Supreme law, then, §
that which is abpve and of more foreo thiay all
other laws in the Siate or in the Confedarscy,
and being so it necessarily makes vold whate
is contrary 1o it. There is, to be surs, asill
higher power, but the people huve hLerstofore
claimed to possess that: it is soverelgn powar,
which is onginal, inberant, independeut, and |
above all elss, from which all other powers uré |
borrowed or uerived, as the light of the moon is |
from the sun.

I nead make no comment on the laal, or sav-
ing article, which resarves all power not dalega-
ted. And I ssk to be pointed to the provigion
whioh exther directly or indirectly confers :
on any ope Lo deglare martial lsw. -
be found; it dess not exist
Bat I bave said shat martial lsw, a9 al prasen
andgratood, canuol ba edforeed againat!iie sl
dier. Congress has power “to muke ruiss fo
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It is not ¢

paval orees' and fo
of the milllia na
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in actual
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theas roles, and it i presumsl 4 has |
beenn done. But it s denisd that '
esu be subjacied to any law, save i I
scribed by Congresy. This may be called mur-
tial law, or by whatever unme Cangress --n-..-!
think proper to adopt, but it must be a lsw pro- |
soerd by Congress. No other power has an l
|
]

thorif¥ to give laws to the army, and Congress
cannot delegate the power, bocsiuse it bholda |
but ea & dalegated power to iwelf, and
confer it.on others. Is the soldier 1o ba
when he enters the service of bis country that be
forfeita (ha protection of all law? That he oot
onily leaves at home the protecting mantle ¢ .
law which shielded him as & citiz=n, but tha
submits bimse!f to the erbitrary will of his
manding offiser | Not so; the soldier is &
to know what Congress bas declared ao offc
he can know no ether ofence ; thors is vo ¢
offence, and be is entitled to his trial by «
martial.  Like allgother men, ho is prevumod
be inaseent uatil his guilt is esiablished by com.-
petent witnesses. Rumors have gone sbroad
thst our soldiers Lave been punished, even by
death, for trivial offences, by order of the oc
munding-general. Whethar this be so; [ k
not; but it it be true, the officers should bep
ished to the full extent of the law. II such
stanees have occturred, they are s disgraca to
oor service; they cught not to be ovariovked. |
The soldier is in s belpless condition ; he has ne |
means of redreas againat srbitrary power, nnless |
the law of his country will protoct bim. ‘

|

an

Bat I do not chouse to rest this question onm
my own humbls opinion alete ; I prefor to give
it support by the highest judicisl suthoriy,
directly to the powt. Judge Bay, of Boiuih
Carolina, in Lamb's casa, said: ** If by martial
law is to be understood Lhat dreadinl system, the
law of arms, which, in former times, was exer-
cised the King of Eagiand snd his licuten-
ants, when his word wes the law snd his will
the power by which it was exorcised, I Lave uo
hasiiation in saying that such & monster coald
not exist in this land of liberty aod jreelom.
The political stmosphero of America W
destroy it in embryo. It was agmnst such a
tyrannical monster that we trinmphsd in ous
ravolutionsry conflict. Our fsthers sealed the
ecnquest by their blood, aud their posterity will
mever permit it to tarnish our suil by its unhal-
fowed faet, or harrow up he frelings of cur gal.
jant sous by its ghasily appesrancs. Al our
civil inmitntions forbid it, and the maniy hearts
of our eountrymen are sieeted against i1."—Car.
Law Rop. 3340

This is wery strong langusge dirscied sgainst
recisely the system we have here.  Wa linve
the will for the law und the word the power hat
intorees it, and perbaps if the judge bhad adopted
thiz form of expression 1t would have been more P
accarale, sincs thes word of the commnuding
geheral puts his will in forca.

I shall make sn extrset from the decision of
the supreme court al Louisisua, in the case 0!
Johnsou ws. Dapcan, 3 Louisisns Rep. 551
1 Con Louisians 157. This case was decided
in 1815, io refarencs to the mariisl lsw pro-
einimed by General Jackson. That distinguivhed
jurist, Judge Maztin, was then on the bench,
and in the vigor Ofy.l manbood. And one of
his asgocistes was Judge Derbigny, who slso
deservedly held s high position as & jurist This
decision {I jucid sud able;, snd is worthy of
altention.

“Martin J. A motion that the court might
procesd in this case has boen resisted on two
grounds:

“ 1. That the city and iis eavirons were, by
genetal orders of she officer commnndmig the
military district, put, on the 15th of Dacember
Inst, under siriet martial law."

2 Teat by the 33 scction of an set of
assembly, spproved om the I8th of Dacamber
lll:deﬁl proceadings in muy civil case are sus-
pe : .

‘1. At the closs of the argument on Moudsy
Mat, we thought it our duty, leat the smailest
delay Bhould conntensnca he idas that thiy
court enlertaioad any doubt on the first ground,
igi!'umiy to decide tina vocs (althongh the prac-
tice is to deliver our vpinions in writing), that
the exercise of an satliority veaisd by law in this
sourt, could not be suspa by any msn.

*“In any other Stata but this, in the populution
of wﬁ?ﬁ: are mm{u‘iindirignalt;. who, t!:los balug
par seqasinted  wit sir rights, may
sasily be imposed on, iteonld not bo cxpeoted
that the jedges of this conrt should, in comply-
ing with the constitutions] Injunction in all casts
t6 addueo the reasoun on which. their judgment
is founded, taka up much time to show thet thia
court is bound utterly to disvegard what is thua
called martial lew; it anytiiiog Bo mesnt thereby

shing; it taenss officens 'nldiuu. aod thore

but the sidct toforciug of the rules aud articles

*Bec. 6. The powers nol delegatad o the Con- |5

1
thie governmens and regulstion ol the land and ’ !

Then it i the daty of Congress to presoribe | 2
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legislative exclusively, sad continnas : 1t it be
snid that the jaws of war, being the laws of the
[Taited Seates, suthorizs the proclamastion of
wraciial law, 1 answer tlisd in potcs orin was, oo
law cat bs enactsd but by thes lngislative power.

I g T4
giand,

In E 3 from whence the An ean  jurist
derives hia principies in this respect, msrtial law
capaol be used without the authority of Parila-
ment.'’ 5 Comyns 229, Toe anthority of the
mouarch bhimse cisnt.  Ia the case of
Gragt ve. Ser., . Goald, 2 H. Black 69, which
wai on a prohibition (appilied forin the com
mon plens) to the defondant sx Judpe Advocata

s court martal to pivvenl “Xectlivn Of

v ty tribnusl, the coan-

the

¥ be exervised
] agland so far as it is aathorized by the mu.
tiny sct and the srticles of war, pll wiich arme
esiablidhed by Parlinment, or ils authoricy, aod
Lue court dily 1 Hisle o sidleo
othnr martinl law, sa bay any pince
tever within the raulm of Englacd. Inthat
~and in these Biates
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soldiers, are Lable 1o & presscution in & eourt o.
aw, and compelied 1o make salisfaction.
Even a flagrant sbuse of acihorn by mem-
bers of & ecourt martial, wheas silting to
jadge thalr own pocple, und determine in

eases entirsly of n mtitary kind, sakes them
iiabla to the spimsdversion of the civil jadge.
Dalolme 447, Jagoss' Law Dictionary. ¥
surt martinl aug, thew, the idea
i my, by his own an-
hority, dessroy the teibaunl esteblished by lsw
a8 Lhe m- of those oppressed by military
despoting

Déerbigny J- “On the fint qunestion, that
which couecerns the cifvct wich the publieation
T martial Taw has produced, with respect o the
il antborities, we might well have omilted

iving a writtén opinion, now that the return of
peace has re-established the empire; but, Laving
declared on the day on which the diseussions on
tia subjses took pince, that the powera vestad in
us by Inw could not be suspendad by soy bud
legisiative suthority, it is proper that we should
give somo explsoations of the reasona on which
that declnration was foundsd.

“ I will, therefore, examice bow mariia] Jaw
oupht to be naderst od among us, sud bow far
it introdnoess sn siteration in the ordinary conres
of goverpmenst.

““T'o have & correct idea of martial law in o
freo couniry, exampics mudl wol be sought in
tho miblitrary couduct of sbeolate govirnments.
Tho monarch who  uaites in Lis hands all the
posvers, may delegata to bis gencmls suthoiity
uibounded ws his own, But n & rspabiic
whers the Oonstitation hag fixod the limits =
cxlent of every braseh of govormment in tim
of war, as well as of peace; thore can exist

i vague, enderain or acbiteary in the ex-
s o) sny authorisy.
““Fhe Comstitnton of the Unlted States, in
+h ayerything necessary t0 the general and

H v& proposiy

»

individosl socurity has besn forseeen, doos nod
provifle thalin tiwes of publie danger, the ex-

exulive powershall r=igo to tho exclusion of all
otherg, I3 dees not irust ingo the hands of a
dictator the'velng of povernmeat. The Famara
of that charter wees w2 well awara of the baz-
ards to which they wonld have exposed the fate
of the republic by soch a proviion s aod had
they dose it, the Staks wou'd have tejected a
Constitation stained withta clauss so thraatanuing
to their liberties.” Jadgze Derbigny mskes an
oxtract from Delolme in régard w0 tho suspen-
sion of the writ of Aabeas corpus in Eungland,
and proceeds to ssy: * Acd cst Ib be arseried
that while Brilish subjects mre thus secored
njzainst oppression in the worst of times, Awmer-
lcan citizens are left nt tha morey of the will of
an individanl, who may o cerinin capes, the na-
cezsity of whick is to be judged af by Aimself,
psyume N mpreme,  overbearing, unbonuded
power? The idss i3 oot ouly repagnant Lo the

rinciples of any freo goverument, but sabver-

sive of tho very lonndstdons of ser own”

“ Under the Consiitution and laws of the
Hailed States,” cantinges the jadge, “tha Pres.
ident bas s vight 10 aall, or cause 5o be eslied,
into the servies of the United Sifes, even the
whiols militta of any part of tha Usion, fn case
of juvasion. This powar excrtlsed here by los
delegate, has placed sll the cliisous subject to
milits duty. ender military suthority sud mili
fary Jaw. Thus feonceive to b the axtent of
the martial law, beyond whick all is usurpation
of power, : >

»The procinmation of mariial law, therelore,
cannot have bad euy other eif=ul than that of
placing asder mililary sothority, el oltisens
wubjuct to wifitia service. It 3s in that sense
aloud that the vague expression of masial lsw
onght fo be understopd among us. To glve It
sny larger extent would be trampliog upos the
Constitationand nwa of var conatry.”

Judgh I iy conelndnd 1 41t ie, theralore,
0 ar opicion, tbat the satherity of the courts of
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fgr the goverament of the army of the United
qﬁfﬂ. e LTIPANS, by Copzress, ar any aef nf
that bady relaliig S military mablers, on all
individnais belonging 1o the army or tha militie
Yt wa are
ol thas by this proclamation of the martial
lew, the offieer who fssacd it hes covferred an |
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nmation of 1Ex martial law, nur by the deals
tian of the general of the sevendh miillery d
trint, tha ihe oty of Neow Orleson was a canp
and we now repeal wiad we dselurod whem Lhe
salijes
us by law cun Yo suspouded Ly poue but legis-
futive authorfty.® 1f this decidon be re garasd
as suthorily, & surely settles the quaslion be-
youd all cavil

The nnzt case which T sliall notice i ihat of
Mariln Luthey s, Touther M. Borden, 7 How-
stul’'s 8. U, Beparts, 1. This case prow out of
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¢ A Suste Con-
gritution is & Hmi i power directed by ths
peopla %z the legislative and other departmes
a Swute being 8 sove vignty, The Confederats
Copitiution is bot & delegsiion of powps. The
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ussties for sup
render
3 time sexasd Lo con-
r his—s camp, and Uie sdmdgisiratd
governmant a campaign.” This is Jad e Wo
bury’s opinion of martiai law, snd 1 can butcom-
meud it 1o the advocubes of that institusion. Bat be |
tes also spoken (reely ol thw |
AIWATS Hoepiag [Oo minary sa
7l power. And s mor
saspengion of the wiEl «
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fadenx carpes

al smbitiva and pride wa-
dor our bosstad domivion of law and order. 10
preserve them by law, by an eslightesed and
esasttational law, and the moderalion of 5 po-
itstelliges 32 civitization, rather than by
Bl pe als to any of the sami-bhargurons maf<res
el usrkar ﬂtv!. mod the unge L ings
peranciitions of opponeats in cieil suifo which
1 and dagraced & 4
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Wa have boon 39 long acensiomad to consiller
oursefves & [ros people, and 10 faller gursalves
werd Jar a s var mod

maioiity of deoges i s time we
Usgin 0 loqinrd where we aze  and what we
doing. U wa do Uils we shall dod thai instoad
of having advanced, we have gove backwands
Wo have now revived sond are living aander a
system that perishied utider the condamastion
of our Beitish anesstors more than two hundred
yeara ago.  Uoe of the many devions of Cliarles
shs Flirat to invest himself with sbasluts pomar
was martisl law, which bees an insirament
of peculiar oppression to na people, snd which,
amongss other ihings, led o the adoption by
‘arlinment of that celebrabad set Engwn as the
Petition of Right, which has always since been
catlod the second charter of liborty. This peti-
tivn set orth that commissions had ssuad for
the suforesmisnt of muartisl law, aud prayed tha
such commissicns micht boe annulled, and thar
ni commissions of & like natare mighs therealter
Isa issmed. It was spproved aoed ratifed by
Charles ; bat he did oot keep kis faith or his
head : ho vielated the ooe and by it ferieited the
oiber.  And ibat wia the end of martal lsw ia
Eqgiand, exeept o parliaps swo lustances, when
it was deslared by Parlisment 0 2 limited ex.
tent atrd for & limited time.  Bat this was done
ooly im virtus of toe emmnipoton=a of Parlis-
. which i i altribiwe, The Queon of
lund would not Jare st this day to issne a
commission for the salreemant of wartizl law
ipany pars of ker dominions. Yet we lLave it
bern withonl any stieh commission as was
issaed by Chartkist the First, Nor i= it to be o
firred that Coogress may decisre ' martinl law,"
Thet hudy is not like the Betsh Pariinmoant,
aipsipitent, but i dound down by a writteo
Constitntions, whick s not tho case'wiih Pariis-
meot.
Ry sema_persona maock sivess amay ba Iaid,
aud = sart of justification of mariial " law found,
un it having been procluimel by Gin. Juckiog,
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ons. Bat, Bke all men, be wag nof.  He was,
Lis true, 8 good. & grest atyd o pairied
I?"Mi wsnce a mfe depositary of powzs. But it
N0 mrand foliows that all gensrals aro ami
e likn him. Gen Jecksou no dosiit hon-

eatly belloved be had tho* powor which he exurt-
gh character makiy the exampis
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seeond snd more aggravaled unsvation, Hémce
i Aler Jedsnl for checking ita progress
srepepatition will establish it =5 » pesms-
! nt and aeknowledped famtura of cur
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THE ESEMY AT GRarurtows, S5 C —4A
foargetown correspondent writes o ux as fp
lows : Oa last Tharsdsy, the 14th, at sbous
penlve o'clock, ong of the Yankes sunboals
camo np axl anchored in the bay off the town
That nighs, e davan o'elock,

shou
Freaty, which they stols gut of Saatce,
i The next motnin

up to her and anchored siso
about daylight, they procesded op Blasck ri
noar Mrs. Sparkman’s plantation, when
waors Srad upoa by our eavalry from both
of the river, wizh onfsld and maynard
Thay fought our m=g for sboat four b
throwing ,3.'.\;;-“"2}/! canisiér at L
woandicg two slightly. No doub ¢
the susmy ware Billod, as thay wern guile
After petting tined of Hghting, they pro
down the riveras if they were disgusted
day's work, sholling plantations and
toes &y they went down. When tley
ived in the bay, they anchorsd fr i
{Friday). The next moming they wont
1o island o repaal what wonders L(hey had
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Tired of Fighting for the Tyramt.

Mr. J. D. Hawe, of the Ist Misscari regiment
informs us that om the S s S——
one from Keatucky aud the other from [ndisna,
rebellal 53 Riazsi, Misa, and started Sooth with
thair srms,  Four regimeuts of Wisenosin roops
werg sent 1o intereept them, when & Sgit en-

aiynd, lasting from Ssturday mormiug watis nighs.
The K-Au'.mm.-;:)n snd [ndianians drove the Wis-
consin rgiments gix milas o the direction

(Corinth. At sundown the Paderals ware rein-
foread by linols regimenis, who esme g
ii the mac of the rebele dnd compaliz] them
ndor.  They wers _arrested and sent b

An eyo witness who walksd over the [l
says ha counted 353 killed; uwnd snother, wha
spent more Hme, says e eonated over 600 Gl
}iuvw."sppum.

NEARLY CarTURED —We audawtand (has
Geoeral Sioart, accompanind by one of hiy gids,
sacne near being eaptursd by the encmy mear tte
Hapidan river yestwwday moming. The Jefiers)
w25 O & TeCoTnaisancs unaltended by say peown
tut bis ofd, when Be suddealy came tpoz »
body of Yonkes cavalry, who mrads & dush gnon
blm, but fortanatoly misssd theiz pray. Thn wed
was osplized, bot Gousral Staes Zacapul
through the destncss of his horse — Lyacilors
Republscan, .

THE YASKEES GuNR AGain —Wa learn
from = pentioman from Milliken's Baod that the
river is again clear of all Yankees,  Tim(Junerz
Uregg and Mexico, the two last paaloats thet
were hoveting aroud hery, passed By the Bend
st evening withont stopping’ on their wig up.
Wo wrw now informad shst they nevsr had more
than theen hundred troops Janded. Most of

in New Orleans, in 1884, 1 'Gen. Jackson had
beon imfallibie, the argument might be u good

their depredatines consisted o atenling s,
wms Sve hundred of whom mqmm off.
Fickaburg Cizen,




